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Abstract

A risk analysis reveals what exposures exist and how they should be addressed. Procurement law sets
the range of responses that is possible. The purpose of this paper is to determine where the exposure
ends up in case of conflict between these two. This study combines the document analysis of Nigeria's
Public Procurement Act 2007 with the structured content analysis of nineteen papers on procurement
regulation  and  developing  economy  contexts  discovered  through  the  specified  search  strategy  and
selected  based  on  the  set  criteria.  All  procurement  methods  prescribed  in  the  Act  are  compared
regarding their appropriateness in satisfying the four exposure types detected in risk analysis.  Open
competitive bidding, which is the default procedure of the Act according to section 24, is unfitting to
address all four of them. Those which perform better belong to Part VII of the Act and are conditional
upon  specific  justification  that  the  procuring  organization  might  not  have.  Thus,  the  exposure  is
displaced onto two methods that are allowed within any of the routes: the stringency of the prequalifica‐
tion process of the bidder, and the contract instruments which are attached to the award of the contract.
The Nigerian articles of evidence address sustainable procurement and the risk of bid evaluation in the
projects of public tertiary institutions. However, neither their titles nor abstracts offer any assessment of
the  stringency  of  prequalification  and  the  contract  terms.  Thus,  it  is  unknown  whether  these  two
methods can accommodate the exposure. One legislative improvement proposal is offered: allowing for a
documented  risk  analysis  to  justify  the  restricted  or  direct  procurement  route,  provided  that  it  is
independently verified.

Keywords:  contractual  instruments;  prequalification;  public  procurement regulation;  risk allocation;
statutory default

1 Introduction

1.1 Background

Risk analysis  reveals  a  list  of  exposures  to  a  public  client  and what  should  be  done in  order  to
mitigate them. Thin market indicates the negotiated approach, inability to specify the scope of supply
before  tendering  to  the  step‐by‐step  interaction  with  the  market,  the  long  lead  time  for  critical
supplies to the early award to a qualified supplier with protective conditions and an urgent threat to
the emergency procurement.

However,  sometimes these solutions are not available due to procurement law.  In Nigeria,  Public
Procurement Act 2007 establishes open competitive bidding as the default procedure in section 24
and allows special and restricted procedures of Part VII only in certain cases and on specific justifica‐
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tion [1]. In the case the justification is not accepted, the default procedure is employed regardless of
the requirements of the risk analysis.

Transparency  objective  of  the  Act  is  well  recognized,  and  its  predecessor  system  suffered  from
inefficiency and discretionary awards without competition  [2]. This paper assumes the existing re‐
gime and asks where the exposure will  be located in case of  statutory procurement default  that
excludes the route indicated by the analysis.

1.2 Aim and objectives

The idea is  to establish how risk exposure relocates after  the statutory procurement default  has
limited the way selected via risk analysis. There are three goals to be reached:

1.  To compare the procurement routes available according to the Act and the exposure categories
detected by risk analysis. 

2.  To establish which options are still open to a public client if the route selected via risk analysis is
unavailable. 

3.  To discover what  has been said in the evidence about the remaining options in practice of
Nigerian public construction projects. 

1.3 Contribution and connection to companion paper

This paper describes how the exposure relocates when the procurement route is limited, along with
the evaluation of the weight of the evidence at the points of relocation. There are two complementary
papers by the same authors using different approaches and level of analysis. The one explains how far
the international literature on the subject covers the pathway from risk assessment to procurement
decision. The other studies five infrastructure projects in Nigeria using case study approach. This
paper uses the statutory provision as the level of analysis.

2 Statutory framework

2.1 The Act and the methods

Public  Procurement  Act  2007  established  Bureau  of  Public  Procurement  as  the  regulator  and
prescribed the set of procurement methods for the use by procuring organizations [1]. Open compet‐
itive  bidding  is  the  default  procedure  according  to  Section 24.  Part  VII  of  the  Act  describes  five
procedures, each is conditional: two stage tendering in Section 39 for large and complex projects,
where specification cannot be known beforehand; restricted tendering in Section 40 where there are
only a limited number of  potential  suppliers for that particular supply;  request for quotations in
Section  41  for  small  value  procurement;  direct  procurement  in  Section  42  for  single‐source  or
proprietary supplies; and emergency procurement in Section 43 (Figure 1).
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Figure 1. Procurement methods permitted under the Public Procurement Act 2007. Source: Prepared by the authors
from Parts VI and VII of the Act [1].

2.2 Effects of the Act on the delivery

Evaluation of the delivery effects of the Act is contradictory. In one estimation of time outcomes of the
project, it is concluded that the Act has not delivered the expected results, providing reasons why [3].
In another one the Act demonstrates true progress in transparency and accountability in comparison
to the previous system [2]. Both estimates can be correct at the same time. One of the explanations
which is  developed further in this  paper is  that  a  regime may promote probity in awarding,  but
reduce the options available to a client for delivery risks.

3 Methodology

3.1 Design

Document analysis of policy was complemented with a review of empirical evidence. The Act itself is
a document and can be analyzed directly. The effects are not contained in the Act thus the review
provides them.

3.2 The evidence subset

Twenty documents have been identified in the structured search that has been formulated as the
question of what effects do the public procurement regulations and developing economy conditions
have on risk management and procurement decisions in construction projects. This search has been
done as a part of the eight‐search protocol reported in another paper and performed according to the
PRISMA  2020  criteria  [4].  The  inclusion  criteria  include  peer‐reviewed  journals;  construction,
infrastructure  or  public  works  context;  coverage  of  public  procurement  regulation  or  policy  or
developing economy procurement; English language. One paper published in 2016 without journal,
DOI and abstract in the export has been excluded on the ground of the first criterion. As a result,
there remain nineteen papers.  They are kept together with their  publication venue and SCImago
quartiles if reported.  Figure 2 below represents the publication years and places mentioned in the
titles or abstracts of these papers.
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Figure 2. The nineteen studies in the evidence subset: (a) by publication year; (b) by place mentioned in the title or
abstract. Source: Prepared by the authors from the evidence subset.

3.3 Analytical procedure

Two analyses have been performed. First, each procurement method prescribed by the Act has been
compared to the four exposure types which are usually identified in the course of risk analysis: thin
or proprietary supply market,  undefined scope of supply at the tendering stage, long lead critical
supply and urgent threat.  Fit  has been estimated on the four‐point scale with the options of  not
available,  weak,  partial  and  strong  fit  in  relation  to  the  criteria  stated  in  the  respective  section.
Second, the evidence subset has been reviewed for the information concerning the two procurement
mechanisms that are still available in case the above route is closed off, namely prequalification and
contractual instruments.

3.4 Limitations

There are four caveats in connection with the above findings. First, the ratings in Figure 3 reflect the
interpretation of the conditions provided in each section of the statute performed by one rater and
the independent rating has not been conducted yet. Second, the ratings reflect the interpretation of
the law, but not of the practice of procuring organizations thus it is likely to be somewhat different.
Third, the evidence subset contains nineteen papers that have been identified in a single search and
could  be  extended  by  another  search.  Fourth,  the  codings  of  the  evidence  subset  have  been
performed basing on the titles, abstracts and indexed metadata, while in the companion review about
50% (13 out of 24) abstract based codings have changed in the full text. No primary data have been
collected from procuring organizations.
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4 Fit between exposure and permitted method

The pattern in Figure 3 can be observed when it is read by rows rather than columns.

Figure 3. Fit between the exposure identified by the risk analysis and the procurement method prescribed by the Act.
Source: Prepared by the authors from the conditions stated in sections 24 and 39 to 43 of the Act [1].

Open competitive bidding is an ineffective method to address the thin or proprietary supply market
since there are few competitors who are able to bid. Restricted tendering at section 40 and direct
procurement at section 42 directly respond to the exposure, but each needs a justification. In the case
of an unspecifiable scope of  supply at  the tendering stage,  the two‐stage tendering at  section 39
responds  strongly  while  the  default  option  responds  weakly.  Long  lead  critical  supply  is  best
addressed via direct procurement and there is no other method which responds to this exposure
effectively.  Finally,  in the case of  urgent threat,  there is  a clear response prescribed in the Act at
section 43.

While  the  default  option  does  not  suit  any  of  the  four  exposures  well,  the  options  suitable  for
exposures are conditional upon justification. The Act is aimed at promoting probity in awarding and
the conditions reflect this purpose. Nevertheless, a public client who has performed an adequate risk
analysis may find himself in the situation when he cannot respond to the exposure following the
findings of his analysis.

5 Where the exposure goes

The exposure that the chosen route cannot handle does not disappear.  It  is  relocated to the two
mechanisms available to the public client irrespective of the route he has chosen (Figure 4).
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Figure 4. Relocation of the identified exposure in case of an inappropriate route. Source: Prepared by the authors
based on the Act [1] and the analysis performed above.

The first mechanism is the stringency of the prequalification process. Selecting on the basis of the
capability,  financial  position  and compliance  before  price  whittles  the  field  down to  the  capable
suppliers  and  competition  happens  among  them.  The  UK  construction  industry  response  to  the
Modern  Slavery  Act  is  discussed  including  in  the  due  diligence  process:  supply  chain  mapping,
assessment, prequalification, contracting, auditing and supplier development [5]. The authors of this
paper  perceive  this  as  procurement‐based  risk  management.  The  importance  of  the  process  is
increased due to the focus on price as the decisive criterion, since the guidance on how to do business
in Nigeria recommends that an unusually low tender may conceal back‐end fees [6].

The second mechanism is the contract.  Liquidated damages, performance bonds, parent company
guarantees, price adjustment mechanisms and inspection rights transfer the risk to the award rather
than process. Dixit uses risk assessment to evaluate 64 possible combinations of sourcing method,
contract form and pricing system [7]. In the Zambian building industry, the client addresses risks via
selecting the procurement method, the payment method and the contract form [8]. If the first is re‐
stricted, then the latter two have to bear the risk allocation responsibility. Osipova and Eriksson find
in  their  analysis  of  eleven  Swedish  projects  that  procurement  alternatives  influence  the  risk
management process throughout the project [9].

6 The research evidence on the remaining mechanisms

If the risk exposure is linked to the prequalification process and the contract, then the appropriate‐
ness of each will define the outcome. The subset does not provide any information on either of the
issues. Most of the evidence concerns the barriers to sustainable procurement, project performance
and bid evaluation.  It  has been derived from the titles and abstracts only,  and the full  texts may
change the findings.

6.1 Nigerian evidence

There  are  two  studies  of  public  construction  projects  that  concern  the  topic.  One  discusses
procurement methods, risk management and project performance  [10]. The other investigates the
movement of the projects towards sustainable procurement and risks resilience [11]. Two additional
studies describe barriers to sustainable procurement,  one in the Nigerian public  construction in‐
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dustry [12] and one in the Nigerian construction industry based on exploratory factor analysis [13]. A
model of publicly funded projects in developing countries has been developed [14]. The closest to the
theory of displacement in the subset is the study of the risks of bid evaluation in procurement by
public tertiary institutions [15], but neither its title nor abstract hints at the fact that the hypothesis
has been tested.

6.2 Other regulated settings

The subset also includes the research done in other regulated environments.  Tanzanian study on
procurement  contract  risk  management  and  force  account  project  performance  discusses  the
regulatory environment [16]. Another paper estimates the organizational procurement performance
on public construction projects on predetermined indicators [17]. There is also the Polish study on
investment project risks that have been realized during implementation of the projects under public
procurement  [18]. There is also a case study on risk management in procurement options  [19]. Fi‐
nally,  there  is  a  study  which  checks  if  the  government  actions,  laws  and  policies  influence  the
relationship between economic factors and risk management [20].

6.3 Regulation which extends beyond the route selection

There is a number of papers that find that regulation goes beyond the route selection stage. Two of
them are about health and safety regulations during the procurement of public construction projects
in  Ghana  [21],  [22].  Another  paper  analyzes  the  risks  and  benefits  associated  with  social
procurement and opportunism during the delivery phase [23]. Fourth paper considers the public cli‐
ent's management of innovation risk in the procurement process [24] and fifth one provides the sys‐
tematic review on the risks of sustainable procurement [25]. None of the titles or abstracts suggest
that the displaced exposure will occur at the contract/specification stage.

6.4 Public private partnership

Public Private Partnership approach lies outside the methods listed in Figure 3. There are three pa‐
pers in the subset about public private partnerships. These include the study of measures of effective
risk management in developing countries [26], the review of the project‐focused literature [27] and
the dynamics of Sino‐African infrastructure delivery [28].

6.5 Prescription limit

There is one finding which will limit any prescription. Comparative sourcing in disruption risk finds
that the buyers prioritize cost over resilience since resilience is not reliably attractive when low cost
is available [29]. Any entity which awards on the basis of price faces the same challenges. Stringent
prequalification and contractual arrangements need more than just the right to employ them. The
better solution has to be more convincing than the cheaper one.

7 Implications

Table 1. Displacement and the response possible to a procuring entity.

Exposure identified Indicated route If foreclosed, response available

Thin or proprietary supply
market

s.40 or s.42 Stringent prequalification; bonds and guarantees; inspection
rights
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Exposure identified Indicated route If foreclosed, response available

Scope not specifiable at
tender

s.39 Remeasurement or provisional sums; staged design
deliverables in contract

Long lead critical supply s.42 Early award within the default route; liquidated damages;
expediting rights

Currency and escalation
exposure

not route
dependent

Price adjustment and currency clauses attached to the
exposed scope

Source: Prepared by the authors from sections 24 and 39 to 43 of the Act [1].

Options for each exposure are shown in Table 1. There are four guidelines for practice. First, prequali‐
fication  must  be  perceived  as  a  risk  management  tool  and  evaluated  on  the  basis  of  capability,
financial  standing,  delivery  record  and  compliance,  and  not  only  on  turnover.  Second,  the  risk
management tools should be chosen according to the type of exposure identified, since each of them
increases the cost of the bid regardless of its occurrence. Third, where a special procurement route is
needed, justification must be developed according to risk analysis, and not afterwards. Fourth, it is
necessary to keep the justification of the route and the risk management tools for audit.

In policy‐making terms, a narrow proposal is made in this paper. The possibility of making a justified
restricted  or  direct  procurement  route  with  a  documented  risk  analysis  subject  to  independent
review will make it possible to achieve both goals: transparency and delivery. At the moment, these
two goals contradict each other, and this contradiction is resolved in advance.

8 Conclusion

Compared with four common exposure types, the default procedure under section 24 does not suit
any of  them and procedures that  suit  better should be justified.  The exposure is  connected with
prequalification and the terms of the contract concerning the award.

With  regard  to  the  studies  on  Nigeria  in  the  subset,  the  papers  identify  barriers  to  sustainable
procurement and bid evaluation risk management as a problem but do not provide any information
about the prequalification process and contract terms. Therefore, the account remains an argument
based on the wording of the Act and the studies addressing similar issues. This account has not been
tested against the actual behavior of procuring entities.

The future research will  be able to test  the account against  the data gathered by the analysis  of
justification memoranda for the requests of special routes, and prequalification criteria and the terms
of the contract used in similar projects. The research will confirm whether the displacement takes
place as described and whether the entities using the mechanism in question perform better than
those which do not use it.
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